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THE COMPTROLLER QENERAL 

W A B H I N Q T O N .  o. c. a a s 4 e  
DECISION O F  T H E  U N I T E D  B T A T E I  i 

FILE: B-210001 DATE: May 31, 1983 

MATTER OF: Deepwater C o n s t r u c t i o n  Co. 

DIGEST: 

P r o t e s t  t h a t  t h e  C o n t r a c t i n g  a g e n c y  a f f o r d e d  
i n s u f f i c i e n t  time for a pre-award s i z e  s t a t u s  
protest  is d i s m i s s e d  s i n c e  p s t - a w a r d  protest  
was r e f e r r e d  to  t h e  Smal l  B u s i n e s s  A d a i n i s -  
t r a t i o n  which  s u b s e q u e n t l y  r u l e d  i n  f a v o r  of 
t h e  company a g a i n s t  whom pro tes t  was made. 

Deepwater C o n s t r u c t i o n  C o .  p roces ts  t h e  award of a 
c o n t r a c t  t o  Del ta  S u p p o r t  S e r v i c e s ,  I n c .  by t h e  Departmemt 
o f  the, A r m y  u n d e r  r e q u e s t  for pro osa ls  N o .  DACW38-82-R* 
0 0 2 0 , i a  small  b u s i n e s s  s e t - a s i d e .  Deepwater c o n t e n d s  t h t  

h i s  r e p r e s e n t a t i v e s ,  Deepwater was u n a b l e  t o  f i l e  a s i z e  
s t a t u s  protest  b e f o r e  award .  Ke d i s m i s s  t h e  protest .  

b e c a u s e  of improper a c t i o n s  by t ,P e c o n t r a c t i n g  o f f i c e r  a'nd 

Proposals f o r  t h e  o p e r a t i o n  and  m a i n t e n a n c e  of t h e  
Yazoo Headwate r  Project were r e c e i v e d  c n  August 1 0 ,  1982.  
N e g o t i a t i o n s  t h e n  were c o n d u c t e d ,  and  bes t  and  f i n a l  o f f e r s  
were s u b m i t t e d  on  November 1. Deepwater, a f t e r  d i s c o v e r i n g  
t h a t  t h e  c o n t r a c t  was g o i n g  to  be awarded  t o  D e l t a ,  o r a l l y  
p r o t e s t e d  D e l t a ' s  s i z e  s t a t u s  t o  t h e  A r m y  o n  November 8 ,  
which  was t h e  same d a t e  t h e  award was made. Accord ing  to  
t h e  c o n t r a c t i n g  o f f i c e r ,  t h e  o r a l  protest  was made s h o r t l y  
a f t e r  t h e  award, and  h e  t h e r e f o r e  r e f e r r e d  t h e  matter to  
t h e  S m a l l  B u s i n e s s  A d m i r i j s t r a t i o n  ( S B A )  for  c o n s i d e r a t i o n  
i n  c o n n e c t i o n  o n l y  w i t h  ' f u t u r e  p r o c u r e m e n t  a c t i o n s )  pur -  
s u a n t  to  D e f e n s e  A c q u l s i t i o n  K e g u l a t i o n  § 1 - 7 0 3 ( b ) ( l ) ( c )  / 
(1976 e d . ) .  

Deepwater c o m p l a i n s  t h a t  i t  was l e d  t3 b e l i e v e  when it 
o r a l l y  pro tes ted  t h a t  t h e  contract nad not y e t  been 
awarded. Deepwater s u g g e s t s  t r i c l t  i f  awaL-6 i n d e e d  had been  
made b e f o r e  t h e  f i r n  protested, :!IC award w a s  r u s h e d  t o  
a v o i d  a pre-award size s t a t u s  ;?rotest ,  w h i c h  g e n e r a l l y  
would r e q u i r e  gJi t h l i o l d i n q  c7vdrd f o r  t h e  SBA's d e c i s i o n .  

\/' - Sct? DAR 1-703(b)(3)(iv). 
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We need not consider the merits of Deepwater's com- 
plaint about the timing of the award in relation to its 
size status protest and the consequences that flow from 
that timing. 
all of Deepwater's allegations and concluded that Delta was 
a small business concern for this procurement. In t h i s  
respect, because the SBA is empowered under 15 U.S.C. S 637 
(b)(6) (1976) to make conclusive determinations about the 
size status of small busiq.esses, our Office will not 

showing of fraud or bad faith on the part of the SBA, which 
is not the case here. Covan World-Wide Moving, Inc.; 

B-201923, February 22, 1982, 82-1 CPD 149. 1 

SBA, was entitled to the award notwithstanding Deepwater's 
complaint. The protest therefore is dismissed. 

The reason is that the SBA in fact examined 
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question the SBA's actions\unless there is a prima facie 

Coleman American Moving Services, Inc., B-210740.2, h 
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Thus, Delta, having been found a small business by the 

,./ Harry R. Van Cleve'y J" Acting General Cdnsel 
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